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INTRODUCTION 


The Federal Trade Commission (FTC) proposed in April 2006 a new regulation called “The 
Business Opportunity Rule” with the goal of reducing fraudulent business opportunities. The 
proposed Rule would require a seller of a business opportunity to provide certain information to 
a prospective purchaser. Two of the several disclosures that a seller would be required to provide 
to a prospective purchaser are (1) a list of legal actions against the seller or its representatives 
involving fraud, misrepresentation and certain other illegal activities (the “legal disclosures 
requirement”) and (2) a list of purchasers of the business opportunity, including contact 
information, to serve as references (the “references requirement”). In addition, once these 
disclosures are provided by the seller, seven days must elapse before the prospective purchaser 
may make any payment or sign any contract to purchase the business opportunity (the “waiting 
period requirement”). 

The direct selling industry and direct sellers would be regulated by the proposed Rule. Direct 
selling is a method of marketing and distributing products and services. Direct selling companies 
supply products and services for distribution to independent contractor direct sellers. In turn, 
direct sellers sell the products and services to retail customers through home parties and person-
to-person sales methods. As independent contractors, direct sellers have the ability to control the 
amount of time they devote to their direct selling activities that is consistent with their other 
interests, such as spending time with their families. 

As with any new law or regulation that changes the rules of commerce and the marketplace, 
the proposed Rule may have a substantial impact on the direct selling industry. To ascertain the 
potential impacts of the waiting period, references, and legal disclosures requirements on the 
direct selling industry, two surveys were conducted to measure how the level of interest of actual 
and potential direct sellers in the direct selling opportunity would change if the proposed 
requirements were in effect. The first survey was of U.S. adults and the second was of direct 
sellers. The remainder of this report describes these surveys and their findings. 

SURVEY OF U.S. ADULTS 

Over two thousand (2,056) U.S. adults were surveyed online by Harris Interactive to measure 
their level of interest in the direct selling opportunity with and without the waiting period, 
references, and legal disclosure requirements in the FTC’s proposed Rule. The survey was 
fielded during July 5-7, 2006, and the results were weighted to represent the U.S. adult 
population. 

Of the two questions that were asked in the survey, the first question measured the level of 
interest of U.S. adults in the direct selling opportunity without the proposed requirements. The 
question and a summary of respondent answers are presented below in Figure 1. Three percent 
reported they were extremely interest; 4%, very interested; and 14%, interested. Overall, 21% 
were extremely interested, very interested, or interested in the direct selling opportunity. 
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Figure 1 
Question: If you were presented with a compelling product or service and business opportunity, 
how interested would you be in becoming a part-time or full-time sales representative for a direct 
selling company such as Mary Kay, Arbonne, The Pampered Chef or Cutco, where you could 
work from home and earn money on the sales of products and services made by you and/or those 
you recruit as sales representatives? 

60% 

40% 

20% 

3% 4% 
0% 

14% 

25% 

54% 

Extremely Very Interested Interested Not Very Not At All

Interested Interested Interested


The second question in the survey measured what the level of interest of U.S. adults in the 
direct selling opportunity would be with the three proposed requirements, separately and 
combined. The question and a summary of respondent answers are presented below in Table 1. 

Table 1. 
Question: How interested would you be in becoming a sales representative if you were told the 
following, or you were required to tell your potential recruits the following? 

Extremely 
Interested 

Very 
Interested Interested 

Not Very 
Interested 

Not At All 
Interested Total 

“Now that I have explained the business 
opportunity to you, you must wait 7 days 
before you can sign up.” 1% 2% 11% 18% 68% 100% 
“As a representative, your personal contact 
information (name, address, phone number) 
might be given to potential recruits as a 
reference.” 1% 1% 11% 17% 70% 100% 
“As a representative, you will be required 
to provide potential recruits with a list of 
any legal actions against yourself or others 
in your group or sales organization, or 
against the company you represent, 
involving misrepresentation or fraud.” 2% 2% 11% 16% 69% 100% 
If you were told or were required to tell 
your potential recruits each of these 
statements. 1% 1% 10% 17% 71% 100% 

Based on the data in Figure 1 and Table 1, Figure 2 compares the percentages of U.S. adults 
extremely interested, very interested, or interested in the direct selling opportunity with and 
without the proposed requirements. The level of interest in the direct selling opportunity 
decreases with each requirement, falling from 21% without the requirements to 14% with the 
waiting period requirement, to 13% with the references requirement, and to 15% with the legal 
disclosures requirement. Moreover, the percentage of U.S. adults extremely interested, very 
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interested, or interested in the direct selling opportunity decreases from 21% without the 
requirements to 12% with all three requirements, a decrease of over 40%. 

Figure 2. 
Percentages of U.S. Adults Extremely Interested, Very Interested, or Interested in the 


Direct Selling Opportunity with and without the Proposed Requirements 
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When the analysis is narrowed to U.S. adults who are extremely interested or very interested 
in the direct selling opportunity, the adults most likely to become direct sellers, the decline in 
interest with the three requirements is even more pronounced (Figure 3). The percentage of U.S. 
adults extremely interested or very interested in the direct selling opportunity declines from 7% 
without the requirements to 2% with the three requirements, a decline of about two-thirds. 

Figure 3. 
Percentage of U.S. Adults Extremely Interested or Very Interested in the Direct Selling


Opportunity with and without the Proposed Requirements 
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SURVEY OF DIRECT SELLERS 

In addition to the survey of U.S. adults, a survey was conducted of U.S. direct sellers about 
the three requirements in the FTC’s proposed Rule. The survey was conducted online, and direct 
selling companies were invited at the end of June 2006 to distribute to their direct sellers a link to 
the Web page with the survey. By July 10, 2006, just under seven thousand (6,951) direct sellers 
had submitted complete surveys. 
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As background information, direct sellers completing the survey were asked to identify the 
primary direct selling company they represented, how long they had represented that direct 
selling company, and how many direct sellers they had personally recruited over the past year. 
Table 2 summarizes the sample of 6,951 respondents by these three characteristics. 

Table 2 
Summary of Respondents by Selected Characteristics 

Primary Company % 
Time with 

Primary Company % 

Number of 
Recruits in 
Past Year % 

Firm 1 (large firm with person-to-person sales strategy) 6% Under 1 year 24% Two or less 63% 
Firm 2 (large firm with person-to-person sales strategy) 23% 1 to 5 years 55% 3 to 20 27% 
Firm 3 (large party plan firm) 47% 6 to 10 years 12% Over 20 9% 
Firm 4 (medium-sized party plan firm) 12% Over 10 years 9% Total 100% 
Other firms (over 100 firms) 11% Total 100% 
Total 100% 
Note: Totals may not sum to 100% due to rounding. 

The sample of 6,951 includes a variety of direct sellers, in terms of how long they have 
represented their primary direct selling company and the number of direct sellers they have 
personally recruited over the past year. While over 100 direct selling companies are represented 
in the sample, four firms account for most of the sample; two of the four are party plan 
companies and the other two use person-to-person sales methods, so the sample accounts for 
direct sellers using either sales strategy (i.e., party plan or person-to-person). 

To measure the potential impact of the three proposed requirements, the survey asked if the 
direct seller would consider signing up with a direct selling company if the three requirements 
were in effect. The question and a summary of respondent answers are presented below in 
Table 3. Forty percent said they would consider signing up with the waiting period requirement; 
24% with the references requirement, and 20% with the legal disclosures requirement. If all three 
requirements were in effect, only 15% would consider signing up. 

Table 3 
Question: If you were being approached today by a representative of a direct selling company for 
the first time ever, would you consider signing up for the business opportunity if the representative 
told you the following?

 Yes No Total 
“Now that I have explained the business opportunity to you, you must 
wait 7 days before you can sign up.” 40% 60% 100% 
“As a representative, your personal contact information (name, address, 
phone number) might be given to potential recruits as a reference.” 24% 76% 100% 
“As a representative, you will be required to provide potential recruits 
with a list of any legal actions against yourself or others in your group 
or sales organization, or against the company you represent, involving 
misrepresentation or fraud.” 20% 80% 100% 
If the representative had told you all three of the statements above. 15% 85% 100% 

Table 4 presents the percentages of direct sellers that would consider signing up with a direct 
selling company if all three proposed requirements were in effect, by primary company, length of 
time with primary company, and number of direct sellers recruited during the past year. For each 
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of the subgroups shown in Table 4, less than one-fourth of the direct sellers would consider 
signing up with a direct selling company if all three requirements were in effect. 

Table 4 
Percentages of Direct Sellers that Would Consider Signing Up with a Direct Selling 

Company If All Three Requirements Were in Effect 

Primary Company % 
Time with 

Primary Company % 

Number of 
Recruits in 
Past Year % 

Firm 1 (large firm with person-to-person sales strategy) 5% Under 1 year 21% Two or less 17% 
Firm 2 (large firm with person-to-person sales strategy) 17% 1 to 5 years 15% 3 to 20 13% 
Firm 3 (large party plan firm) 16% 6 to 10 years 10% Over 20 7% 
Firm 4 (medium-sized party plan firm) 20% Over 10 years 5% 
Other firms (over 100 firms) 8% 

It is notable that two of the lowest percentages are reported by direct sellers who have 
represented their primary direct selling company for more than ten years (5%) and by direct 
sellers who personally recruited over 20 direct sellers over the past year (7%). Many of the direct 
sellers in these two subgroups of the sample are probably sales leaders for the direct selling 
companies that they represent. Sales leaders account for a substantial part of the sales volume 
and new recruits of direct selling companies, and provide the leadership and entrepreneurial 
spirit for building the networks of direct sellers that are necessary to successfully distribution the 
products and services of direct selling companies. These two low percentages suggest that people 
with the will and ability to become sales leaders would not sign up with direct selling companies 
if these three requirements were in effect. 

CONCLUSION 

The two surveys described in this report reveal that the level of interest of actual and 
potential direct sellers in the direct selling opportunity would decline substantially if the waiting 
period, references, and legal disclosures requirements in the FTC’s proposed Rule were to come 
into effect. More specifically, if all three requirements were in effect, the surveys found the 
following: 

�	 The percentage of U.S. adults extremely interested, very interested, or interested in the 
direct selling opportunity would decrease from 21% to 12%, a decrease of over 40%. 

�	 The percentage of U.S. adults extremely interested or very interested in the direct selling 
opportunity, the adults most likely to become direct sellers, would decline from 7% to 
2%, a decline of two-thirds. 

�	 If they were approached by a representative of a direct selling company for the first time 
ever, less than one-quarter of current direct sellers would have considered signing up for 
the direct selling opportunity. 

�	 If they were approached by a representative of a direct selling company for the first time 
ever, less than one-tenth of current sales leaders of direct selling companies would have 
considered signing up for the direct selling opportunity. 
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Appendix I


Chart of State Business Opportunity Laws, Thresholds and 

Exclusions




State Business Opportunity Laws 

State 
Business Opportunity 
Threshold 

Non-For-Profit Sales Kit 
Exclusion Citation 

California 
Blanket Exemption: $500 
or less; $50,000 or more Cal. Civ. Code Section §1812.200 - §1812.221 

Connecticut $200 or less $500 or less Conn. §36b-60 - §36b-80 
Florida $500 or less $500 or less Fla. Stat. Ann. §559.80 - §559.815 

Georgia 
Blanket Exemption: $500 
or less Ga. Code Ann. §10-1-410 - §10-1-417 

Illinois $500 or less $500 or less 815 ILCS 602/5-1 et. seq. 

Indiana 
$500 or less; $50,000 or 
more $500 or less Ind. Code Ann. §24-5-8-1 - §24-5 8-21 

Iowa 
Blanket Exemption: $500 
or less $500 or less Iowa Code Ann. §551A.1 - 551A.10 

Kentucky Less than $500 $500 or less Ky. Rev. Stat. Ann. §367.801- §367.819, §367.990 
Louisiana $300 or less $500 or less La Rev. Stat. Ann. §51:1821 - §51:1823 
Maine $250 or less $500 or less Maine Rev. Stat. Ann. §32-69B(4691) - (4700-B) 
Maryland Less than $300 Less than $500 Md. Business Reg. §14-101 - §14-104 

Michigan 
Blanket Exemption: Less 
than $500 Mich. Comp. Laws Ann. §445.902- §445.904 

Missouri $500 or less $500 or less Mo. Ann. Stat. §409.1000 - §409.1006 
Nebraska $500 or less $500 or less Neb. Rev. Stat. §59-1718.01- §59-1722 
North Carolina Less than $200 $200 or less N.C. Gen. Stat. §66-94 - §66-100 

Ohio 
$500 or less - $50,000 or 
more Less than $500 Ohio Rev. Code. Ann. §1334.01 - §1334.15 

Oklahoma 
$500 or less - $25,000 or 
more* $750 or less Okla. Stat. Ann. §71-802 - §71-829 

South Dakota $250 or less No limit S.C. Code Ann. §39-57-10 - §39-57-80 



South Dakota 
$250 or less - $25,000 or 
more* $500 or less S.D. Codified Laws Ann. §37-25A-1 - §37-25A-17 

Texas $500 or less $500 or less Tex. Bus. & Com. Code Ann. §41.001- §41.303 
Utah Less than $300 $300 or less Utah Code Ann. §13-15-1 - §13-15-7 
Virginia $500 or less No limit Va. Code Ann. §59.1-262 - §59.1-269 
Washington $300 or less $500 or less Wash. Rev. Code Ann §19.110.010 -§19.110.930 

*If payment does not exceed 20% of purchaser's net worth 



Appendix J 

Selected Media Coverage of Direct Selling 
from January 1, 2005 to July 9, 2006 



Selected Media Coverage

of


Direct Selling


Headline Publication Date 

Mommypreneurs Orange County Register January 28, 2005 

Pocket change from Parties The News & Observer July 10, 2005 

Sales parties put the fun in functional The Oregonian July 28, 2005 

With direct sales, a hobby can be a job The Seattle Times October 2, 2005 

Close Up & Selling Sacramento Bee October 3, 2005 

Party time: Home events see sales USA TODAY October 5, 2005 

Women take control of careers Galveston Cnty. Daily News October 16, 2005 

Brands expand beyond Web, 
stores to direct selling Pittsburgh Post-Gazette November 23, 2005 

Direct sales partners stay-at-home 
moms, corporations Belleville News-Democrat December 24, 2005 

Taking the Party Approach Far 
Beyond Tupperware New York Times December 24, 2005 

Will Big Yellow Box be full of profits? Allentown Morning Call January 22, 2006 

The Party Zone Honolulu Star Bulletin January 29, 2006 

Home Free Flint Journal March 22, 2006 

Feeling at home Express-Times March 31, 2006 

TupperWHERE; What’s selling in 
Central Jersey? Courier News April 9, 2006 

The Home Is Their Store The Washington Post May 7, 2006 

Popular house parties mix 
buying and socializing The Cleveland Plain Dealer May 24, 2006 

Life after Ford The Virginian-Pilot July 9, 2006 



























































































Appendix K


Direct Sellers Discuss the FTC Proposed Rule on Business 

Opportunities




Direct Sellers Discuss the FTC 

Proposed Rule on Business 


Opportunities

A Video Presentation


To view the video, click on the following link: 

http://interface.audiovideoweb.com/lnk/ny60win16091/DSA 
_MasterLg_Prog.wmv/play.asx 

(8 minutes in duration) 

http://interface.audiovideoweb.com/lnk/ny60win16091/DSA_MasterLg_Prog.wmv/play.asx


Appendix L


DSA Response to Section K of the Notice of Proposed 

Rulemaking: Request for Comments




DSA Response to Request for Comments 

FTC Questions Location of Response 

Definitions 

1. Proposed section 437.1(d) would limit the definition of “business opportunity” to instances 
where a seller solicits a purchaser to enter into a new business (or new line or type of business). 
This limitation seeks to distinguish the sale of business opportunity ventures from the ordinary 
sale of goods and services. Is limiting the definition of “business opportunity” to solicitations to 
enter into a new business adequate to make this distinction? If not, what alternative limitation 
should the Commission consider? What would be the costs and benefits of each alternative? 

§II(A), §II(C), §III(A), §III(B), §III(C) 

2. Proposed section 437.1(d) contemplates that a business arrangement will constitute a 
“business opportunity” if the seller either promises business assistance or makes an earnings 
claim. Are both alternatives necessary? Are there business opportunities that offer assistance 
without making an earnings claim? Are there business opportunities that make earnings claims 
that do not offer assistance? Should the definition of “business opportunity” focus on the offer of 
assistance alone or on the making of earnings claims alone? What alternatives should the 
Commission consider? What would be the costs and benefits of each alternative? 

§II(A), §II(C),§II(C)(ii)(g), §lll(C) 

3. Proposed section 437.1(d) contemplates that a business arrangement will constitute a 
“business opportunity” if the purchaser pays consideration to the seller, directly or indirectly 
through a third party. The proposed definition, however, does not contain a minimum payment 
threshold. The Commission believes that, in light of the limited compliance costs – far less than 
under the Franchise Rule – all business opportunity sellers (with the exception of franchisors 
under the Franchise Rule), should comply with the Rule. Further, the record shows that 
whatever threshold might be set forth in a Business Opportunity Rule, fraudulent business 
opportunity sellers will price their opportunities at an amount just under the threshold in order to 
avoid compliance. Nevertheless, should the Commission consider a monetary threshold and if 
so, why? At what level should the threshold be set? If so, how can the Commission ensure that 
fraudulent business opportunity sellers will not price their opportunities just under the threshold 
in order to avoid Rule coverage? What alternatives should the Commission consider? 
What would be the costs and benefits of each alternative? 

§III(A)(i), §III(B), §lll(C) 

4. Proposed section 437.1(c) would define the term “business assistance,” setting forth five 
examples. Are each of these examples warranted? What other examples, if any, might better 
capture the nature of business assistance offered by business opportunity sellers? What would 
be the costs and benefits of each alternative? §II(C), §III(A), §III(B), §III(C) 

5. Proposed section 437.1(c) would include as an example of “business assistance” the tracking 
or paying, or purporting to track or pay, commissions or other compensation based upon the 
sale of goods or services or recruitment of other persons to sell goods or services. This example 
is intended to capture pyramid marketing programs that assist program participants in tracking 
commissions to be paid or by paying commissions to participants’ downstream. Does this 
example adequately capture pyramid schemes? Is it too broad, sweeping in business 
arrangements other than pyramids? If so, what alternative, if any, should the Commission 
consider to capture pyramid programs? What would be the costs and benefits of each 
alternative? §II(B), §II(C), §III(A)(ii) 

6. Proposed section 437.1(k) would make clear that the Rule applies to persons already in 
business who are seeking to enter into a new line of business. Do persons already in business 
need the protection of the proposed Rule? Does this provision impose unwarranted costs? 
Should the Commission consider alternatives regarding persons already in business who are 
either looking to purchase a new business opportunity or to expand their line of business? If so, 
what would be the costs and benefits of each alternative? 

§I(A), §I(B), §II(C)(i)-(iii) 



DSA Response to Request for Comments 

Timing Provision 

7. Proposed section 437.2 contemplates that a seller must furnish a prospective purchaser with 
a disclosure document at least seven calendar days before the earlier of the time that the 
prospective purchaser: (1) signs any contract in connection with the business opportunity sale; 
or (2) makes a payment or provides other consideration to the seller, directly or indirectly 
through a third party, for the purchase or lease of goods or services. Is a seven calendar-day 
period warranted to enable prospective purchasers to investigate and make an informed 
investment decision? Is a seven calendar-day period necessary to enable prospective 
purchasers to review any earnings claims? Would a seven calendar-day review period impose 
unnecessary delay or excessive costs when the prospective purchaser is already in business? 
Should the review period be shortened to five or three days? What would be the costs and 
benefits of each alternative time period? 

§II(C)(ii)(a)-(d) 

Liability 

8. Proposed section 437.3 would provide that only a seller has the obligation to furnish a basic 
disclosure document. While a seller may hire brokers or others to arrange for sales, the seller 
ultimately has the obligation to ensure that disclosures are properly prepared and disseminated 
to prospective purchasers. Is it proper to limit liability for preparing and disseminating disclosure 
documents to the seller? Should other individuals or entities involved in a business opportunity 
sale also be liable for either failing to furnish disclosure documents or for the contents of an 
incomplete or inaccurate disclosure documents? What alternatives, if any, should the 
Commission consider? What would be the costs and benefits of each alternative? 

§II(C)(i) 

The Disclosure Document 
9. Proposed section 437.3(a) requires that disclosure documents be “in the form and using the 
language set forth in Appendix A.” Is this instruction sufficient to inform business opportunity 
sellers on how to prepare a basic disclosure document? Should the Commission revise the 
proposed Rule specifically to reference each of the required boilerplate disclosures? What 
alternatives, if any, should the Commission consider? What would be the costs and benefits of 
each alternative? §II(C)(ii)(d)-(f) 

10. The one-page disclosure document set forth in Appendix A is intended to provide 
prospective purchasers with material information with which to make an informed investment 
decision. Can the overall presentation of the information in the one-page disclosure document 
be improved? Are there specific sections that can be improved by simplifying the presentation to 
make it easier for prospective purchasers to understand? How could the presentation be 
improved? What would be the costs and benefits of each alternative? 

§II(C)(ii)(d)-(f) 

11. The one-page disclosure document set forth in Appendix A is intended to assist prospective 
purchasers by describing the nature of the information disclosed. For example, where a seller 
checks the “yes” box in connection with earnings claims, it clarifies for prospective purchasers 
that the seller or its representative is furnishing sales, income, or profit data. At the same time, 
the one-page disclosure document sets forth legal standards, summarizing for sellers and 
prospective purchasers the more lengthy disclosure obligations found in the text of the Rule. 
Accordingly, the Commission has tried to balance, as much as possible, the use of clear 
language readily understandable by prospective purchasers with the need for clear legal 
standards applicable to sellers. Has the Commission succeeded in striking the appropriate 
balance? Are there areas where the understandability of the one-page disclosure document may 
be improved, without sacrificing clear legal standards? Are there specific sections where the 
proposed language does not accurately convey the substance of the corresponding Rule 
provision? 
What improvements should the Commission consider to the language found in the one-page 
disclosure document? What would be the costs and benefits of each alternative? 

§II(C)(ii)(d), §II(C)(ii)(g) 



DSA Response to Request for Comments 

12. The disclosure document provides a space for the name of the “Seller.” In addition to any 
company or d/b/a name listed next to “Seller,” should “Seller” also include the principal officers’ 
names? Should the addition of such names depend on whether or not the seller is a d/b/a? 
What are the costs and benefits of including both the company and the principal officers’ names 
next to “Seller”? Should previous business opportunities offered by the seller’s principal officers 
be disclosed? What are the costs and benefits of including such information? 

§II(C)(ii)(f) 

13. Proposed section 437.3(a)(3) would require sellers to furnish certain litigation information. 
Specifically, the seller would disclose information about itself, as well as any affiliates and prior 
businesses, any of the seller’s officers, directors, sales managers (or other individuals who 
occupy a similar position or perform similar functions), and employees who are involved in 
business opportunity sales activities. The intent of this provision is to capture all individuals who 
function as officers, directors, or sales managers, even though they may not have a formal title. 
In addition, it also captures those employees who are involved in sales activities. Does this 
provision adequately capture the types of individuals whose litigation should be disclosed? Is the 
phrase “any individual who occupies a similar position or performs a function similar to an 
officer, director, or sales manager of the seller” adequate to identify those who act as or perform 
the functions of officers, directors, or sales managers? Similarly, is the language “employees 
who are involved in business opportunity sales activities” too broad? 
What alternative language, if any, should the Commission consider? What would be the costs 
and benefits of each alternative? §II(C)(ii)(d) 

14. Proposed section 437.3(a)(3) would limit the types of suits that must be disclosed to civil 
and criminal actions involving misrepresentation, fraud, securities law violations, or unfair or 
deceptive practices within 10 years immediately preceding the date that the business 
opportunity is offered. Are these types of actions sufficient to enable a prospective purchaser to 
assess the risk of purchasing an opportunity from the seller? Should the list be expanded to 
include bankruptcy? Should it be expanded to include suits against the seller for breach of 
contract? How often do business opportunity purchasers sue sellers for breach of contract, as 
opposed to misrepresentation or fraud? Is 10 years a sufficient period to track prior litigation? Is 
a 10-year period too long? If so, what alternative time period, if any, should the Commission 
consider? What would be the costs and benefits of each alternative? 

§II(C)(ii)(d) 

15. Proposed section 437.3(a)(3) would require a seller disclosing litigation to include the full 
caption of each action, including the names of the principal parties, case number, full name of 
the court, and the filing date. Should more detail be provided about legal actions? Should the 
business opportunity seller also have to provide information about any of the following topics: 
the final disposition of the action; the penalties imposed; the damages assessed; the terms of 
the settlement; or the terms of the order? What would be the costs and benefits of including 
such additional information? 

§II(C)(ii)(d) 



DSA Response to Request for Comments 

16. Proposed section 437.3(a)(4) would require a seller to disclose whether or not the seller has 
a cancellation or refund policy. In addition, proposed section 437.3(a)(5) would require the seller 
to state the number of purchasers of the business opportunity during the two years prior to the 
date of the disclosure and the number of cancellation and refund requests submitted by prior 
purchasers during the same period. The purpose of this provision is to assist the prospective 
purchaser in assessing the viability of the offer and the likelihood of the seller’s post-sale 
performance. The focus on cancellations and refunds assumes that a seller would be better able 
to disclose information about such requests that it receives than information about the current 
status of prior purchasers. Is this assumption correct? To what extent do business opportunity 
sellers track the current status of prior purchasers? Is cancellation or refund request information 
relevant in a business opportunity sale? Does such information correctly imply dissatisfaction or 
problems within a business opportunity system? 
Would such a disclosure requirement actually discourage sellers from offering cancellations or 
refunds? What alternatives, if any, should the Commission consider? What would be the costs 
and benefits of each alternative? §II(C)(ii)(e) 

17. Proposed section 437.3(a)(6) would require each seller to disclose the name, city and state, 
and telephone number for at least 10 prior purchasers nearest to the prospective purchaser’s 
location. The Commission believes the disclosure of this information is critical to enable a 
prospective business opportunity purchaser to verify the seller’s claims and to conduct a due 
diligence investigation of the offering. Is this information proprietary for the seller? If so, do the 
benefits of such disclosure to prospective purchasers outweigh the costs to sellers? Are there 
other ways to identify prior purchasers? What alternatives, if any, should the Commission 
consider? What would be the costs and benefits of each alternative? 

§II(C)(ii)(f) 

18. As an alternative, proposed section 437.3(a)(6) would enable a seller to furnish prospective 
purchasers with a national list of prior purchasers. Is this a viable option? Would sellers be 
inclined to publish a single national list rather than individualized lists of purchasers “nearest to 
the prospective purchaser’s location?” Under what circumstances should the Rule permit a 
seller to post a national list of purchasers on its website? What protections should be put in 
place to limit access to the list? What protections might be sufficient to prevent those who 
merely want to sell fraudulent business opportunities from accessing such a list? What other 
options, if any, should the Commission consider? Would these options enable the seller to 
select only those prior purchasers who are successful or who otherwise would give a favorable 
report on the seller? What would be the costs and benefits of each alternative? 

§II(C)(ii)(f) 

19. Proposed section 437.3(b) would require the disclosure of contact information, raising 
privacy concerns. Accordingly, the Commission proposes that sellers include in the references 
section of the disclosure document the following: “If you buy a business opportunity from the 
seller, your contact information can be disclosed in the future to other buyers.” Are there 
alternative methods that would protect prior purchasers’ privacy? Should the Commission 
consider an opt-out provision, enabling purchasers to decline having their contact information 
listed in a disclosure document? Would sellers likely exploit an opt-out provision by inducing 
purchasers to opt out, thereby avoiding the obligation to disclose prior purchasers as 
references? Would sellers use an opt-out provision to create, in effect, a self-serving list of 
successful purchasers or shills? Are there alternative methods employed by the states that the 
Commission should consider? 

§II(C)(ii)(f) 
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20. Once the Rule becomes effective, sellers must disclose contact information for prior 
purchasers. However, individuals who have purchased a business opportunity before the Rule 
becomes effective probably will have received no notice that their contact information can be 
disclosed to other purchasers in the future. How should the Commission balance the goals of 
disclosing prior purchasers as references with the fact that, at least initially, some prior 
purchasers will not have received any privacy notice? Should the Commission phase in the use 
of references? For example, should the seller update its reference list on a monthly basis 
drawing only from those purchasers who have received a privacy notice? Is a monthly updating 
requirement feasible? What alternative updating requirement should the Commission consider? 
Would a monthly updating requirement disadvantage those purchasers who buy a business 
opportunity immediately after the Rule goes into effect, when no or few prior purchasers will 
have received the required privacy notice? What alternatives should the Commission consider? 
What would be the costs and benefits of each alternative? 

§II(C)(ii)(f) 

21. Are there other disclosures that should be included in the disclosure document? Specifically, 
should any proposed initial purchaser price of the business opportunity and/or payments to be 
sent to third parties be listed on the disclosure document? Why or why not? What would be the 
costs and benefits of including such information? 

§II(C)(i), §II(C)(ii)(a) 

Earnings Claims 

22. Proposed section 437.4(a)(4) would set forth the required content of an earnings claims 
statement. It includes the name of the person making the claim, the date of the claim, the claim, 
the beginning and ending dates when the represented earnings were achieved, the number and 
percentage of all purchasers during the stated time frame who achieved at least the stated level 
of earnings, and a description of any characteristics of the purchasers who achieved the 
represented earnings that may be materially different from the characteristics of the prospective 
purchasers being offered the business opportunity. Is this information sufficient to enable a 
prospective purchaser to assess the validity of an earnings claim? What other substantiation, if 
any, should be required? Should a seller be able to make an earnings claim if it does not have 
complete and accurate information on the number and percentage of prior purchasers who have 
achieved the represented level of earnings? If so, under what conditions should such earnings 
claims be permitted? What alternatives, if any, should the Commission consider? 
What would be the costs and benefits of each alternative? §II(C)(ii)(g) 

23. Proposed section 437.4(c) would address the dissemination of industry financial, earnings, 
or performance information. Specifically, a seller would be barred from using such information 
unless the seller has written substantiation demonstrating that the information reflects the typical 
or ordinary financial performance experience of purchasers of the business opportunity being 
offered for sale. Should a seller be required to disclose the number and percentage of its 
purchasers that have achieved at least the same level of performance as the industry figures? 
Would number and percentage information be sufficient to enable a prospective purchaser to 
assess the applicability of industry information to the opportunity being offered? Do business 
opportunity sellers collect performance data from purchasers? Is such information readily 
available? What other alternatives, if any, should the Commission consider? What would be the 
costs and benefits of each alternative? 

§II(D)(ii)(g) 

Prohibited Acts and Practices 

24. Proposed section 437.5 would set forth a number of prohibited acts or practices. Is the 
proposed list complete? Are there any other practices common among business opportunity 
sellers that should be prohibited? Are any of the proposed prohibitions unnecessary? What 
would be the costs and benefits of each proposed prohibition? What alternatives, if any, should 
the Commission consider? What would be the costs and benefits of each alternative? 

§II(B), §III(A)-(E) 
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25. Proposed section 437.5 would prohibit sellers from misrepresenting the business 
opportunity, directly or through third parties. Accordingly, a business opportunity could be held 
liable for misrepresentations made about the business opportunity through third parties, such as 
a locator or broker. Should third parties involved in the business opportunity sales process be 
held liable for misrepresenting the seller’s disclosures? Proposed section 437.5 also does not 
address when a third party – such as a shill – makes his or her own misrepresentations outside 
of the disclosure document. The Commission believes that third parties can be held liable for 
their own misrepresentations under Section 5 of the FTC Act. Is Section 5 of the FTC Act 
sufficient to address independent misrepresentations made outside of a disclosure document by 
such third parties? What alternatives, if any, should the Commission consider? What would be 
the costs and benefits of each alternative? 

§III(A)-(E)(i) 

Federal and State Relations 

26. The proposed Rule would prohibit business opportunity sellers from adding any other 
information to the required disclosures, including information required by state law. This 
approach is different from the Franchise Rule approach, which enables franchisors to include 
additional materials in a disclosure document that are required or permitted by state law. 
Because the proposed disclosure document comprises a single page (and any attachments), 
sellers can easily attach the federal disclosure document to any disclosure document required 
under state law, without imposing significant costs or burdens. In light of the vastly different laws 
governing business opportunities on the state level, this approach will also preserve the 
uniformity of federal disclosure documents. Is this approach proper? How can the Commission 
best accommodate divergent state business opportunity approaches? What alternatives, if any, 
should the Commission consider? What would be the costs and benefits of each alternative? 

§II(A), Appendix J 

Record Retention 

27. Proposed section 437.6 would require that records be kept for “each oral or written 
cancellation or refund request received from a purchaser.” How should oral cancellation or 
refund requests be kept? Is there certain information that should be preserved in a written form, 
such as name, address, amount of request, date, and resolution of the request? What would be 
the costs and benefits of requiring such record retention obligations? 

§II(C)(i), §II(C)(ii)(d) 




